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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed and 

remanded. 

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he Cour t  of  Appeal s, 1 whi ch r ever sed i n 

par t ,  af f i r med i n par t ,  and r emanded t he deci s i on of  t he Ci r cui t  

Cour t  f or  Mi l waukee Count y,  Judge Mi chael  D.  Guol ee.  

¶2 Pet i t i oner ,  Shannon Bel ow ( Bel ow) ,  seeks r evi ew of  t he 

cour t  of  appeal s '  deci s i on.   The ci r cui t  cour t  had gr ant ed t he 

mot i on t o di smi ss of  t he r espondent s,  Di on R.  Nor t on and Dana 

Nor t on ( t he Nor t ons) .  

                                                 
1 Bel ow v.  Nor t on,  2007 WI  App 9,  297 Wi s.  2d 781,  728 

N. W. 2d 156.  
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¶3 Ther e ar e t wo pr i nci pal  i ssues upon r evi ew.   The f i r st  

i ssue i s whet her  t he economi c l oss doct r i ne ( ELD)  bar s common-

l aw cl ai ms f or  i nt ent i onal  mi sr epr esent at i on2 t hat  occur  i n t he 

cont ext  of  r esi dent i al  r eal  est at e t r ansact i ons.   The second 

i ssue i s whet her  t he ELD bar s common- l aw cl ai ms f or  i nt ent i onal  

mi sr epr esent at i on t hat  occur  i n t he cont ext  of  noncommer ci al  

r eal  est at e t r ansact i ons.  

¶4 We af f i r m t he deci s i on of  t he cour t  of  appeal s.   We 

hol d t hat  t he ELD bar s common- l aw cl ai ms f or  i nt ent i onal  

mi sr epr esent at i on i n r eal  est at e t r ansact i ons,  whet her  such 

cl ai ms occur  i n t he cont ext  of  r esi dent i al 3 or  noncommer ci al  

sal es,  such as t he one i n t he case bef or e us.   We do not  dr aw a 

di st i nct i on bet ween t he t er ms " r esi dent i al "  and " noncommer ci al "  

her e,  because ei t her  t er m f i t s t he r eal  est at e t r ansact i on at  

i ssue.  

¶5 Bel ow i s not  l ef t  wi t hout  a r emedy.   A pur chaser  of  a 

home,  as wel l  as r eal  est at e br oker s and agent s,  can al l  be 

assur ed t hat  appl y i ng t he ELD st i l l  l eaves st at ut or y and 

                                                 
2 Bel ow' s common- l aw negl i gent  mi sr epr esent at i on and st r i ct  

r esponsi bi l i t y  mi sr epr esent at i on c l ai ms ar e not  addr essed 
her ei n,  because Bel ow conceded i n her  pet i t i on f or  r evi ew t hat  
t he ELD bar r ed t hose cl ai ms.   See,  e. g. ,  St at e Far m Mut .  Aut o.  
I ns.  Co.  v.  For d Mot or  Co. ,  225 Wi s.  2d 305,  592 N. W. 2d 201 
( 1999) .  

3 The cour t  of  appeal s char act er i zed t he t r ansact i on her e as 
a " r esi dent i al  r eal  est at e t r ansact i on. "   Bel ow,  297 Wi s.  2d 
781,  ¶17.   The pet i t i on f or  r evi ew and t he par t i es '  br i ef s 
pr esent  separ at e i ssues concer ni ng noncommer ci al  and r esi dent i al  
r eal  est at e t r ansact i ons i n r el at i on t o t he ELD and a common- l aw 
cl ai m f or  i nt ent i onal  mi sr epr esent at i on.  
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cont r act ual  r emedi es avai l abl e wher e mi sr epr esent at i on has 

occur r ed.   We not e t hat  Bel ow' s c l ai m under  Wi s.  St at .  § 100. 18 

( 2003- 04) 4 f or  f al se adver t i s i ng was r emanded by t he cour t  of  

appeal s t o t he c i r cui t  cour t  f or  a t r i al  on i t s mer i t s.   The 

cour t  of  appeal s '  deci s i on on t hat  i ssue was not  pr esent ed f or  

our  r evi ew.   Sect i on 100. 18 pr ovi des a r emedy f or  mor e t han 

mer el y " f al se adver t i s i ng, "  i n t hat  i t  cover s f r audul ent  

r epr esent at i ons made t o even one pr ospect i ve pur chaser .   See K&S 

Tool  & Di e Cor p.  v.  Per f ect i on Mach.  Sal es,  I nc. ,  2007 WI  70,  

¶¶21,  23,  301 Wi s.  2d 109,  732 N. W. 2d 792.  

¶6 I n our  K&S Tool  & Di e Cor por at i on opi ni on,  we st at ed 

t hat  t he l egi s l at ur e i nt ended Wi s.  St at .  § 100. 18 " ' t o pr ot ect  

t he r esi dent s of  Wi sconsi n f r om any unt r ue,  decept i ve or  

mi sl eadi ng r epr esent at i ons .  .  .  . ' "   I d. ,  ¶21 ( c i t at i on 

omi t t ed) .   Fur t her mor e,  we r ei t er at ed t hat  a st at ement  t hat  was 

made t o onl y one i ndi v i dual  coul d qual i f y f or  t he pr ot ect i ons 

af f or ded by § 100. 18.   I d.   Cl ear l y,  a pur chaser  of  r esi dent i al  

or  noncommer ci al  r eal  est at e,  such as Bel ow,  i s pr ot ect ed by 

§ 100. 18 f r om t he f al se r epr esent at i ons of  a home sel l er .   I f  

Bel ow pr oves t hat  c l ai m,  she shal l  r ecover  her  " pecuni ar y l oss,  

t oget her  wi t h cost s,  i ncl udi ng r easonabl e at t or ney f ees .  .  .  . "   

See Wi s.  St at .  § 100. 18( 11) ( b) 2.  

                                                 
4 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2003- 04 ver si on unl ess ot her wi se not ed.  
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¶7 We not e t hat  t he i ssue of  whet her  t he ELD bar s c l ai ms 

under  Wi s.  St at .  § 895. 4465 ( f or mer l y Wi s.  St at .  § 895. 80)  f or  a 

v i ol at i on of  Wi s.  St at .  § 943. 20( 1) ( d)  al so was pr esent ed f or  

our  r evi ew.   However ,  we decl i ne t o addr ess t hat  i ssue i n t hi s  

opi ni on,  and we r emand t hat  i ssue t o t he c i r cui t  cour t .   We do 

so because t he r ecor d of  t he pr oceedi ngs bef or e t he c i r cui t  

cour t  i s  uncl ear  as t o why t hi s c l ai m was di smi ssed.   

Fur t her mor e,  t hi s i ssue was not  di r ect l y addr essed and di scussed 

by t he cour t  of  appeal s.   We cannot  det er mi ne f r om t he r ecor d 

bef or e us on r evi ew whet her  t he c i r cui t  cour t  di smi ssed t hat  

c l ai m:  ( 1)  because i t  was i nsuf f i c i ent  and f at al l y f l awed,  so 

t hat  a c l ai m upon whi ch r el i ef  coul d be gr ant ed was not  st at ed;  

or  ( 2)  because t he ci r cui t  cour t  bel i eved t hat  c l ai m was bar r ed 

by t he ELD.   As a r esul t ,  we r emand t hat  i ssue t o t he c i r cui t  

cour t  f or  f ur t her  pr oceedi ngs.   Upon r emand,  t he c i r cui t  cour t  

shoul d c l ear l y st at e t hat  cour t ' s  hol di ng on t hat  st at ut or y 

c l ai m.   The ci r cui t  cour t  shoul d r evi ew t hi s cour t ' s  r ecent  

deci s i on i n St uar t  v.  Wei sf l og' s Showr oom Gal l er y,  I nc. ,  2008 WI  

22,  ¶33,  ___ Wi s.  2d ___,  746 N. W. 2d 762.   That  case addr essed 

t he i ssue of  whet her  t he st at ut or y c l ai m i nvol ved t her ei n was 

bar r ed by t he ELD.   I n t hat  case,  we st at ed,  " We ar e sat i sf i ed 

t hat  t he ELD cannot  appl y t o st at ut or y c l ai ms .  .  .  . "   I d.  

                                                 
5 Wi sconsi n St at .  § 895. 80 has been r enumber ed as Wi s.  St at .  

§ 895. 446,  but  t he st at ut e' s t ext  was not  changed i n any way 
t hat  was mat er i al  t o t hi s opi ni on ( t her e wer e i nsi gni f i cant  
changes t o t he st at ut e' s t i t l e and al so t o § 895. 446( 4) ) .   Thi s 
opi ni on wi l l  r ef er  t o t he r enumber ed § 895. 446.  
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I  

¶8 Thi s case i nvol ves a r eal  est at e t r ansact i on i n whi ch 

Bel ow pur chased a house on t he sout h s i de of  Mi l waukee,  

Wi sconsi n f r om t he Nor t ons i n Febr uar y of  2004.   Because Bel ow' s 

c l ai ms wer e di smi ssed when t he ci r cui t  cour t  gr ant ed t he 

Nor t ons'  mot i on t o di smi ss,  t he r el evant  f act s ar e br i ef  and 

undi sput ed.  

¶9 The Nor t ons compl et ed t he st at ut or i l y  r equi r ed 

pr oper t y condi t i on r epor t  when t hey put  t hei r  house on t he 

mar ket .   I n t hei r  pr oper t y condi t i on r epor t ,  t he Nor t ons 

r epr esent ed t hat  t hey wer e not  awar e of  any def ect s wi t h t he 

house' s pl umbi ng syst em,  except  f or  a pr obl em wi t h t hei r  

bat ht ub' s dr ai n handl e.  

¶10 Bel ow r eached an agr eement  wi t h t he Nor t ons t o 

pur chase t he house,  and t he t r ansact i on c l osed.   Bel ow and t he 

Nor t ons di d not  have any per sonal  cont act  dur i ng t hi s pr ocess.   

Af t er  Bel ow moved i nt o t he house,  she l ear ned t hat  t he sewer  

l i ne t hat  r an bet ween t he house and t he st r eet  was br oken.  

¶11 On May 4,  2004,  Bel ow f i l ed t he pr esent  act i on agai nst  

t he Nor t ons i n t he Ci r cui t  Cour t  f or  Mi l waukee Count y.   I n 

Bel ow' s compl ai nt ,  she al l eged cl ai ms f or :  ( 1)  i nt ent i onal  

mi sr epr esent at i on;  ( 2)  st r i ct  r esponsi bi l i t y  mi sr epr esent at i on;  

( 3)  negl i gent  mi sr epr esent at i on;  ( 4)  mi sr epr esent at i on i n 

v i ol at i on of  Wi s.  St at .  § 100. 18;  and ( 5)  mi sr epr esent at i on i n 
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v i ol at i on of  Wi s.  St at .  §§ 895. 446 and 943. 20( 1) ( d) . 6  Bel ow' s  

compl ai nt  al l eged t hat  t he Nor t ons knew of  t he def ect  wi t h t he 

sewer  l i ne bef or e t he house' s  sal e,  and mi sr epr esent ed t hei r  

knowl edge t o i nduce Bel ow t o pur chase t he house.   Bel ow al l eges 

t hat  she r el i ed on t hi s mi sr epr esent at i on when pur chasi ng t he 

house and t hat  t hi s def ect ,  whi ch was not  di scl osed i n t he 

pr oper t y condi t i on r epor t ,  caused her  t o suf f er  a pecuni ar y 

l oss.  

¶12 Bel ow r equest ed,  and was gr ant ed,  l eave t o f i l e an 

amended compl ai nt ,  whi ch cont ai ned a br each of  cont r act  c l ai m.   

However ,  bot h t he c i r cui t  cour t  and t he cour t  of  appeal s di d not  

consi der  t he amended compl ai nt  because t hey det er mi ned t hat  

Bel ow di d not  pr oper l y f i l e and ser ve her  amended compl ai nt .   

Bel ow di d not  appeal  t he cour t  of  appeal s '  det er mi nat i on on t hat  

i ssue t o t hi s cour t .   We not e t hat  t he c i r cui t  cour t ,  on r emand,  

has t he aut hor i t y t o al l ow Bel ow t o at t empt  agai n t o f i l e and 

ser ve an amended compl ai nt  t hat  cont ai ns her  br each of  cont r act  

c l ai m.   See Wi s.  St at .  § 802. 09( 1) .   The det er mi nat i on on 

whet her  t o al l ow such an amendment  i s l ef t  t o t he di scr et i on of  

t he c i r cui t  cour t .   I d.  

¶13 On June 11,  2004,  t he Nor t ons f i l ed bot h an answer  t o 

Bel ow' s compl ai nt  and a mot i on t o di smi ss her  compl ai nt  on t he 

                                                 
6 Bel ow al so al l eged a s i xt h c l ai m f or  r esci ssi on and 

r est i t ut i on.   As t he c i r cui t  cour t  and t he cour t  of  appeal s bot h 
cor r ect l y not ed,  nei t her  const i t ut es a c l ai m.   Rat her ,  bot h ar e 
r emedi es.   Accor di ngl y,  we wi l l  not  speci f i cal l y addr ess 
r esci ssi on or  r est i t ut i on.  
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gr ounds t hat  t he compl ai nt  f ai l ed t o st at e a c l ai m upon whi ch 

r el i ef  coul d be gr ant ed and t hat  some of  Bel ow' s c l ai ms wer e 

bar r ed by t he ELD.   I n t hei r  accompanyi ng memor andum i n suppor t  

of  t hei r  mot i on t o di smi ss,  t he Nor t ons ar gued t hat  Bel ow' s 

common- l aw i nt ent i onal ,  negl i gent ,  and st r i ct  r esponsi bi l i t y  

mi sr epr esent at i on c l ai ms wer e bar r ed by t he ELD. 7  On 

Sept ember  13,  2004,  t he c i r cui t  cour t  adj our ned i t s hear i ng on 

t he Nor t ons'  mot i on t o di smi ss Bel ow' s compl ai nt  unt i l  t hi s 

cour t  r ender ed i t s deci s i on i n Kal ot i  Ent er pr i ses,  I nc.  v.  

Kel l ogg Sal es Co. ,  2005 WI  111,  283 Wi s.  2d 555,  699 N. W. 2d 205.  

¶14 The ci r cui t  cour t  hel d hear i ngs on t he Nor t ons'  mot i on 

t o di smi ss Bel ow' s compl ai nt  on Jul y 26,  2004,  Sept ember  13,  

2004,  and Oct ober  17,  2005.   On November  4,  2005,  t he c i r cui t  

cour t  f or mal l y gr ant ed t he Nor t ons'  mot i on t o di smi ss t he 

compl ai nt  i n i t s ent i r et y.   The ci r cui t  cour t  hel d t hat  t he ELD 

bar r ed Bel ow' s common- l aw i nt ent i onal ,  negl i gent ,  and st r i ct  

r esponsi bi l i t y  mi sr epr esent at i on c l ai ms.   The ci r cui t  cour t  al so 

di smi ssed Bel ow' s r emai ni ng cl ai ms,  such as t he Wi s.  St at .  

§§ 100. 18 and 895. 446 cl ai ms,  i n one par agr aph i n t he t r anscr i pt  

as not  bei ng " appl i cabl e. "   The ci r cui t  cour t  al so st at ed,  " I  am 

goi ng t o di smi ss t hese cl ai ms based on t hi s t r ansact i on and t hi s 

Compl ai nt [ , ]  and .  .  .  t hese ar e not  c l ai ms t hat  [ Bel ow]  can 

cl ai m under  t hese f act s .  .  .  . "  

                                                 
7 As pr evi ousl y not ed,  Bel ow' s common- l aw negl i gent  

mi sr epr esent at i on c l ai m and her  common- l aw st r i ct  r esponsi bi l i t y  
mi sr epr esent at i on c l ai m ar e not  addr essed her ei n,  because Bel ow 
conceded i n her  pet i t i on f or  r evi ew t hat  t he ELD bar r ed t hose 
cl ai ms.  
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¶15 Bel ow appeal ed t he ci r cui t  cour t ' s  deci s i on t o t he 

cour t  of  appeal s .   Bel ow ar gued t hat  t he c i r cui t  cour t  had er r ed 

when i t  hel d t hat  al l  of  her  t or t  c l ai ms wer e bar r ed by t he ELD.   

Hol di ng t hat  t he ELD di d not  bar  Bel ow' s Wi s.  St at .  § 100. 18 

cl ai m,  t he cour t  of  appeal s  r ever sed t he ci r cui t  cour t ' s  

di smi ssal  of  Bel ow' s f al se adver t i s i ng mi sr epr esent at i on c l ai m 

under  t hat  st at ut e.   Accor di ngl y ,  t he cour t  of  appeal s r emanded 

t hat  c l ai m t o t he c i r cui t  cour t  f or  t r i al .  

¶16 I n expl ai ni ng i t s hol di ng on t he Wi s.  St at .  § 100. 18 

cl ai m,  t he cour t  of  appeal s st at ed:  

     Bel ow cl ai ms t hat  t he t r i al  cour t  er r ed when i t  
di smi ssed her  f al se adver t i s i ng Wi s.  St at .  § 100. 18 
mi sr epr esent at i on c l ai m.   We agr ee.   I n Kai l i n v.  
Ar mst r ong,  2002 WI  App 70,  ¶43,  252 Wi s.  2d 676,  643 
N. W. 2d 132,  we hel d t hat  " t he economi c l oss doct r i ne 
does not  appl y t o c l ai ms under  Wi s.  St at .  § 100. 18"  
and t hat  st at ement s t o a pot ent i al  buyer  may 
const i t ut e a st at ement  made t o " t he publ i c"  f or  t he 
pur poses of  § 100. 18,  Kai l i n,  252 Wi s.  2d 676,  ¶44.   
Thus,  st at ement s made t o Bel ow pr i or  t o [ t he]  
accept ance of  t he of f er  may f or m t he basi s of  a f al se 
adver t i s i ng c l ai m.  

Bel ow,  297 Wi s.  2d 781,  ¶11 ( f oot not e omi t t ed) .   The cour t  of  

appeal s al so st at ed:  

Her e,  Bel ow' s compl ai nt  suf f i c i ent l y al l eged a 
cause of  act i on under  Wi s.  St at .  § 100. 18 t o sur vi ve a 
mot i on t o di smi ss.   Bel ow al l eged t hat  t he Nor t ons 
made an unt r ue r epr esent at i on whi ch caused Bel ow t o 
suf f er  a pecuni ar y l oss.   I f  Bel ow can pr ove her  
al l egat i ons at  t r i al ,  she may r ecover  on t he f al se 
adver t i s i ng c l ai m.   Accor di ngl y,  t hi s cause of  act i on 
shoul d not  have been di smi ssed.   We r ever se t hat  
por t i on of  t he t r i al  cour t ' s  or der  and r emand f or  
f ur t her  pr oceedi ngs.  

I d. ,  ¶13 ( f oot not e omi t t ed) .  
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¶17 However ,  t he cour t  of  appeal s af f i r med t he ci r cui t  

cour t ' s  di smi ssal  of  al l  of  t he ot her  c l ai ms i n Bel ow' s 

compl ai nt .   The cour t  of  appeal s hel d t hat  t he ELD bar r ed t he 

r emai nder  of  Bel ow' s t or t  c l ai ms,  but  i t  di d not  di r ect l y 

addr ess and di scuss t he st at ut or y c l ai m under  Wi s.  St at .  

§§ 895. 446 and 943. 20( 1) ( d) .   Bel ow f i l ed a pet i t i on f or  r evi ew 

of  t he cour t  of  appeal s '  deci s i on,  whi ch we gr ant ed.  

I I  

¶18 Thi s r evi ew r esul t s f r om t he cour t  of  appeal s '  act i on 

i n i t s exami nat i on of  t he c i r cui t  cour t ' s  gr ant  of  t he Nor t ons'  

mot i on t o di smi ss Bel ow' s compl ai nt  i n i t s ent i r et y.   A mot i on 

t o di smi ss f or  f ai l ur e t o st at e a c l ai m r equi r es a det er mi nat i on 

of  whet her  a compl ai nt  i s  l egal l y suf f i c i ent  t o put  f or t h a 

c l ai m f or  whi ch r el i ef  can be gr ant ed.   Wat t s v.  Wat t s,  137 Wi s.  

2d 506,  512,  405 N. W. 2d 303 ( 1987) .   A compl ai nt  shoul d be 

di smi ssed as bei ng l egal l y i nsuf f i c i ent  onl y i f  t her e ar e no 

condi t i ons under  whi ch t he pl ai nt i f f  can r ecover .   Ol l er man v.  

O' Rour ke Co. ,  94 Wi s.  2d 17,  24,  288 N. W. 2d 95 ( 1980) .   As t hi s 

cour t  has st at ed,  " The f act s pl eaded and al l  r easonabl e 

i nf er ences f r om t he pl eadi ngs ar e admi t t ed t o be t r ue,  but  onl y 

f or  t he pur pose of  t est i ng t he l egal  suf f i c i ency of  t he c l ai m,  

not  f or  t he pur pose of  t r i al . "   I d.   We r evi ew a compl ai nt ' s 

di smi ssal  f or  f ai l ur e t o st at e a c l ai m de novo.   Ti et swor t h v.  

Har l ey- Davi dson,  I nc. ,  2004 WI  32,  ¶11,  270 Wi s.  2d 146,  677 

N. W. 2d 233.  

¶19 Whet her  t he ELD appl i es t o bar  a c l ai m under  a gi ven 

set  of  f act s pr esent s a quest i on of  l aw t hat  i s subj ect  t o our  
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de novo r evi ew.   Li nden v.  Cascade St one Co. ,  2005 WI  113,  ¶5,  

283 Wi s.  2d 606,  699 N. W. 2d 189.  

I I I  

¶20 The pr i nci pal  i ssues upon r evi ew ar e whet her  t he ELD 

bar s common- l aw cl ai ms f or  i nt ent i onal  mi sr epr esent at i on t hat  

occur  i n t he cont ext  of  r esi dent i al ,  or  noncommer ci al ,  r eal  

est at e t r ansact i ons.  

¶21 On r evi ew,  Bel ow ar gues t hat  t hi s cour t  shoul d 

det er mi ne t hat  t he ELD does not  bar  common- l aw i nt ent i onal  

mi sr epr esent at i on c l ai ms ar i s i ng f r om r esi dent i al ,  or  

noncommer ci al ,  r eal  est at e t r ansact i ons,  because she cl ai ms t hat  

t hi s cour t  has not  appl i ed our  Kal ot i  deci s i on out si de of  a 

commer ci al  cont ext .   Al t er nat i vel y,  Bel ow ar gues t hat  t he Kal ot i  

f r aud i n t he i nducement  except i on t o t he ELD shoul d appl y t o her  

case.   Kal ot i  Ent er s. ,  I nc. ,  283 Wi s.  2d 555,  ¶42.   Bel ow 

f ur t her  asser t s t hat  consumer s ar e i n a poor  posi t i on t o pr ot ect  

t hemsel ves agai nst  f r aud because,  unl i ke commer ci al  par t i es,  

t hey do not  r out i nel y pur chase houses or  l ar ge goods.   Bel ow 

ar gues t hat  noncommer ci al  pur chaser s shoul d not  have t he bur den 

of  al l ocat i ng t he r i sk t hat  t hey wi l l  be def r auded.   Fi nal l y,  

Bel ow cont ends t hat  t her e ar e numer ous at t r i but es of  such r eal  

est at e t r ansact i ons t hat  r ender  t he ELD' s r at i onal e 

i nappl i cabl e.  

¶22 On r evi ew,  t he Nor t ons ar gue t hat  t he ELD shoul d bar  

common- l aw i nt ent i onal  mi sr epr esent at i on c l ai ms i n r esi dent i al ,  

or  noncommer ci al ,  r eal  est at e t r ansact i ons.   They cont end t hat  

t he cour t  of  appeal s cor r ect l y appl i ed exi st i ng case l aw 
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concer ni ng t he ELD t o t he par t i cul ar  f act s of  t he pr esent  case.   

The Nor t ons al so asser t  t hat  t he ELD' s r at i onal e,  t hat  buyer s 

ar e adequat el y pr ot ect ed by t he cont r act ual  r emedi es t hat  t hey 

negot i at e,  appl i es wi t h equal  f or ce t o r esi dent i al ,  or  

noncommer ci al ,  r eal  est at e t r ansact i ons.   As a r esul t ,  t he 

Nor t ons ar gue t hat  buyer s of  such r eal  est at e shoul d consi der  

t he r i sk of  t he sel l er  commi t t i ng f r aud,  and t he Nor t ons f ur t her  

suggest  t hat  homebuyer s ar e i n t he best  posi t i on t o i nsur e 

agai nst  such a r i sk.  

¶23 For  t he r easons di scussed i n det ai l  bel ow,  we hol d 

t hat  t he ELD does bar  common- l aw cl ai ms f or  i nt ent i onal  

mi sr epr esent at i on t hat  occur  i n t he cont ext  of  r esi dent i al ,  or  

noncommer ci al ,  r eal  est at e t r ansact i ons.  

¶24 The ELD " i s a j udi c i al l y  cr eat ed doct r i ne t hat  seeks 

t o pr eser ve t he di st i nct i on bet ween cont r act  and t or t . "   I ns.  

Co.  of  N.  Am.  v.  Cease El ec. ,  I nc. ,  2004 WI  139,  ¶15,  276 Wi s.  

2d 361,  688 N. W. 2d 462 ( c i t at i on omi t t ed) .   The ELD al so seeks 

t o pr ot ect  " ' par t i es '  f r eedom t o al l ocat e economi c r i sk by 

cont r act  .  .  .  . ' "   Kal ot i  Ent er s. ,  I nc. ,  283 Wi s.  2d 555,  ¶28 

( c i t at i on omi t t ed) .   Fur t her mor e,  t he ELD i s meant  t o encour age 

t he pur chaser ,  who i s t he par t y  best  s i t uat ed t o assess t he r i sk  

of  hi s or  her  economi c l oss,  t o assume,  al l ocat e,  or  i nsur e 

agai nst  t hat  r i sk.   I d.   For  t he pur poses of  t he ELD,  we have 

def i ned an " economi c l oss"  as bei ng " ' damages r esul t i ng f r om 

i nadequat e val ue because t he pr oduct  i s i nf er i or  and does not  

wor k f or  t he gener al  pur poses f or  whi ch i t  was .  .  .  sol d. ' "   

I d. ,  ¶29 ( c i t at i on omi t t ed) .   Thi s cour t  al so has hel d t hat  a 
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r ecover y f or  an " economi c l oss"  r ef er s t o a r ecover y t hat  

r esul t s ei t her  f r om a pr oduct  f ai l i ng i n i t s i nt ended use or  

f r om a pr oduct  " f ai l i ng t o l i ve up t o a cont r act i ng par t y ' s 

expect at i ons. "   I d.  ( c i t at i on omi t t ed) .  

¶25 I n t he pr esent  case,  Bel ow' s al l eged damage,  t he 

house' s i nadequat e val ue,  i s an economi c l oss because t he house 

i s al l egedl y i nf er i or .   The house i s al l egedl y i nf er i or  because 

i t s br oken sewer  l i ne pr event s t he house f r om f ul f i l l i ng one of  

i t s  i nt ended uses,  and al so pr event s t he house f r om f ul f i l l i ng 

one of  t he gener al  pur poses f or  whi ch i t  was sol d,  basi c 

sani t ar y needs.   The cont r act i ng par t y,  her e Bel ow,  coul d 

nor mal l y8 r ecover  her  economi c l oss,  whi ch r esul t ed when t he 

house di d not  l i ve up t o her  expect at i ons,  t hr ough cont r act ual  

r emedi es because of  her  home sal es cont r act .  

¶26 The case l aw on t he ELD l eads us t o t he r esul t  t hat  we 

r each i n t he pr esent  case,  t hat  t he ELD bar s common- l aw cl ai ms 

f or  i nt ent i onal  mi sr epr esent at i on t hat  ar i se i n t he cont ext  of  

r esi dent i al  r eal  est at e t r ansact i ons.   Thi s cour t  has appl i ed 

t he ELD t o bar  bot h negl i gence and st r i ct  l i abi l i t y  c l ai ms t hat  

ar i se i n t he cont ext  of  consumer  goods t r ansact i ons.   See St at e 

                                                 
8 We not e,  agai n,  t hat  Bel ow r equest ed,  and was gr ant ed,  

l eave t o f i l e an amended compl ai nt ,  whi ch cont ai ned a br each of  
cont r act  c l ai m.   However ,  bot h t he c i r cui t  cour t  and t he cour t  
of  appeal s di d not  consi der  t he amended compl ai nt  because Bel ow 
di d not  pr oper l y f i l e and ser ve i t .   Bel ow di d not  pet i t i on f or  
r evi ew of  t he cour t  of  appeal s '  det er mi nat i on on t hat  i ssue.   
Bel ow may,  of  cour se,  pur sue her  Wi s.  St at .  § 100. 18 f al se 
adver t i s i ng mi sr epr esent at i on c l ai m,  because t hat  c l ai m was 
r emanded t o t he c i r cui t  cour t  f or  t r i al  by t he cour t  of  appeal s,  
and t hat  deci s i on i s not  bef or e us.  
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Far m Mut .  Aut o.  I ns.  Co.  v.  For d Mot or  Co. ,  225 Wi s.  2d 305,  592 

N. W. 2d 201 ( 1999) .   Addi t i onal l y,  i n Di gi cor p,  I nc.  v.  Amer i t ech 

Cor p. ,  2003 WI  54,  ¶¶4,  12,  262 Wi s.  2d 32,  662 N. W. 2d 652,  t hi s 

cour t  r eaf f i r med t hat  t he ELD bar r ed a r ecover y f or  sol el y 

economi c l osses i n i nt ent i onal  mi sr epr esent at i on cases.   

Fur t her mor e,  i n Van Lar e v.  Vogt ,  I nc. ,  2004 WI  110,  ¶¶11,  21,  

274 Wi s.  2d 631,  683 N. W. 2d 46,  t hough not  speci f i cal l y deci di ng 

whet her  t he ELD cover ed " al l  r eal  est at e t r ansact i ons, "  we hel d 

t hat  t he ELD can bar  at  l east  some common- l aw mi sr epr esent at i on 

c l ai ms i n such t r ansact i ons.   I d. ,  ¶21.   I ndeed,  i n Van Lar e,  we 

hel d t hat  t he ELD " may not  be di scar ded si mpl y because a 

t r ansact i on i nvol ves r eal  est at e. "   I d.  

¶27 I n Kal ot i ,  t hi s cour t  deci ded t hat  t he ELD bar s 

mi sr epr esent at i on c l ai ms t hat  ar i se i n a cont r act ual  set t i ng,  

unl ess t he mi sr epr esent at i on f al l s  under  a nar r ow f r aud i n t he 

i nducement  except i on t o t he ELD.   Kal ot i  Ent er s. ,  I nc. ,  283 Wi s.  

2d 555,  ¶42.   For  t hi s nar r ow f r aud i n t he i nducement  except i on 

t o appl y,  t he mi sr epr esent at i on must  have i nduced t he pl ai nt i f f  

t o ent er  i nt o t he cont r act  and must  not  have been speci f i cal l y 

r el at ed t o t he subj ect  mat t er  of  t he cont r act .   I d.   Put  anot her  

way,  f or  t hi s nar r ow except i on t o appl y,  t he mi sr epr esent at i on 

must  be " ' ext r aneous t o,  r at her  t han i nt er woven wi t h,  t he 

cont r act . ' "   I d.  ( c i t at i on omi t t ed) .  

¶28 Of  par t i cul ar  r el evance t o our  deci s i on i n t he pr esent  

case ar e t hi s cour t ' s  pr evi ous deci s i ons i n Li nden,  283 Wi s.  2d 

606,  and Wi ckenhauser  v.  Leht i nen,  2007 WI  82,  302 Wi s.  2d 41,  
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734 N. W. 2d 855.   I t  seems cl ear  t hat  we deci ded i n Li nden t hat  

t he ELD appl i es t o r esi dent i al  r eal  est at e t r ansact i ons.  

¶29 I n Li nden,  t hi s cour t  af f i r med t he ci r cui t  cour t ' s 

gr ant  of  summar y j udgment  t hat  di smi ssed,  as bar r ed by t he ELD,  

James and Di anne Li nden' s ( t he Li ndens)  negl i gence cl ai ms 

agai nst  some subcont r act or s who had par t i c i pat ed i n t he 

const r uct i on of  t hei r  house.   Li nden,  283 Wi s.  2d 606,  ¶1.   The 

Li ndens al l eged t hat  t he subcont r act or s wer e negl i gent  i n 

per f or mi ng wor k under  a wr i t t en const r uct i on cont r act .   I d. ,  ¶3.   

I n a cont ext  t hat  i nvol ved r esi dent i al  r eal  est at e,  t hi s cour t  

hel d t hat  t he c i r cui t  cour t  was cor r ect  i n hol di ng t hat  t he ELD 

bar r ed t he Li ndens'  t or t  c l ai ms agai nst  t he subcont r act or s.   

I d. ,  ¶¶3,  4.   Speci f i cal l y,  we deci ded t hat  t he ELD bar r ed 

negl i gence cl ai ms i n t he r eal  est at e set t i ng because we wer e 

convi nced t hat  t he wr i t t en cont r act  f or  t he const r uct i on of  t he 

Li ndens'  house was pr i mar i l y one f or  goods,  t o whi ch t he ELD 

appl i ed,  and not  pr i mar i l y one f or  ser vi ces.   I d. ,  ¶22.  

¶30 Most  r ecent l y,  i n our  deci s i on i n Wi ckenhauser ,  we 

appl i ed t he f r aud i n t he i nducement  except i on t o t he ELD i n t he 

cont ext  of  a noncommer ci al  r eal  est at e t r ansact i on.   

Wi ckenhauser ,  302 Wi s.  2d 41,  ¶3.  

¶31 The Wi ckenhauser s bought  300 addi t i onal  acr es i n 1997 

f or  t hei r  dai r y f ar m f r om Thomas Bur ow,  and t hey obt ai ned t hei r  

f i nanci ng f r om Jack Leht i nen ( Leht i nen) .   I d.   Leht i nen asked 

t he Wi ckenhauser s t o s i gn an opt i on cont r act  t hat  gave hi m a 

t hr ee- year  r i ght  t o buy t he 300 acr es f or  $300, 000,  pur por t edl y  

as a secur i t y f or  t he l oans,  and Leht i nen al l egedl y t ol d t he 
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Wi ckenhauser s t hat  he woul d not  r ecor d t he opt i on.   I d. ,  ¶5.   I n 

cont r ast ,  Leht i nen " cont ended t hat  i n exchange f or  t he $66, 000 

l oan,  t oget her  wi t h hi s pr omi se t o secur e an addi t i onal  l oan of  

$200, 000 .  .  . ,  t he Wi ckenhauser s agr eed t o make Leht i nen one-

hal f  owner  of  t he 300- acr e par cel . "   I d.  

¶32 Leht i nen f i l ed a l awsui t  ( t he f i r st  act i on)  agai nst  

t he Wi ckenhauser s seeki ng enf or cement  of  hi s opt i on,  whi ch he 

had r ecor ded,  t o buy t he 300 acr es.   I d. ,  ¶6.   I n t hei r  answer  

t o t he f i r st  act i on,  t he Wi ckenhauser s asser t ed an af f i r mat i ve 

def ense t hat  Leht i nen had f r audul ent l y i nduced t hem t o s i gn t he 

opt i on.   I d. ,  ¶7.   The Wi ckenhauser s t hen f i l ed a l awsui t  ( t he 

second act i on)  seeki ng t o qui et  t i t l e t o t he 300 acr es i n t hei r  

names and al so seeki ng " damages ar i s i ng f r om t he f r audul ent  

mi sr epr esent at i ons Leht i nen made t o i nduce t hem t o s i gn t he 

opt i on. "   I d.  

¶33 I n t he f i r st  act i on,  t he c i r cui t  cour t  f ound f or  t he 

Wi ckenhauser s and hel d t hat  t hey " di d not  agr ee t o gr ant  

Leht i nen an owner shi p i nt er est  i n t he 300- acr e par cel . "   I d. ,  

¶9.   I n t hat  act i on,  t he c i r cui t  cour t  al so gr ant ed r esci ssi on 

of  t he opt i on because:  ( 1)  i t  was voi d f or  l ack of  

consi der at i on;  ( 2)  Leht i nen had made mat er i al  mi sr epr esent at i ons 

t hat  t he Wi ckenhauser s had r easonabl y r el i ed upon t o t hei r  

det r i ment ;  and ( 3)  Leht i nen had act ed as a dual  agent  when he 

i nduced t he Wi ckenhauser s i nt o s i gni ng t he opt i on.   I d.   I n t he 

second act i on,  t he c i r cui t  cour t  awar ded t he Wi ckenhauser s bot h 

compensat or y and puni t i ve damages,  and t he ci r cui t  cour t  deni ed 
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Leht i nen' s mot i on f or  summar y j udgment  based on cl ai m 

pr ecl usi on.   I d. ,  ¶1.  

¶34 Thi s cour t  hel d t hat  t he Wi ckenhauser s had st at ed a 

c l ai m f or  i nt ent i onal  mi sr epr esent at i on agai nst  Leht i nen t hat  

was " ' ext r aneous t o,  r at her  t han i nt er woven wi t h,  t he 

cont r act . ' "   I d. ,  ¶41.   As a r esul t ,  we appl i ed t he nar r ow f r aud 

i n t he i nducement  except i on t o t he ELD,  because " Leht i nen' s 

mi sr epr esent at i ons wer e made t o i nduce t he Wi ckenhauser s t o s i gn 

t he opt i on. "   I d.   We st at ed,  " The mi sr epr esent at i ons di d not  

r el at e t o Leht i nen' s per f or mance of  t he cont r act ,  whi ch was t o 

obt ai n [ f i nanci ng f or  t he l and pur chase] . 9  Ther ef or e,  t hi s f r aud 

gi ves r i se t o an i ndependent  cause of  act i on i n t or t . " 10  I d.  

¶35 Si gni f i cant l y,  i n Wi ckenhauser ,  Chi ef  Just i ce 

Abr ahamson' s concur r ence descr i bed t he maj or i t y opi ni on as 

ext endi ng t he ELD by hol di ng,  f or  t he f i r st  t i me,  " t hat  t he 

economi c l oss doct r i ne i s appl i cabl e t o t he pr esent  

noncommer ci al  r eal  est at e t r ansact i on i nvol v i ng at  l east  one 

                                                 
9 Accor di ngl y,  we di sagr ee wi t h t he di ssent ' s st at ement  t hat  

" [ i ] t  i s  di f f i cul t  t o di scer n when,  i f  ever ,  f r audul ent  
i nducement  t o a cont r act  i s  ' ext r aneous t o,  r at her  t han 
i nt er woven wi t h,  t he cont r act . ' "   Di ssent ,  ¶73.   Cont r ar y t o t he 
di ssent ' s asser t i on,  i nst ead of  " expl ai ni ng t he di f f i cul t y of  
how t o appl y t he nar r ow except i on"  t o t he ELD,  t he pages of  t he 
l aw r evi ew ar t i cl e t hat  t he di ssent  c i t es s i mpl y r ecount  t hi s 
cour t ' s  casel aw on t hat  i ssue.   I d.  

10 Based on t he r ecor d bef or e us,  i ncl udi ng t he r esi dent i al  
of f er  t o pur chase and t he r eal  est at e condi t i on r epor t ,  we ar e 
sat i sf i ed t hat  t he cont r act  her e i ncl uded t he pur chase of  bot h 
t he house and t he associ at ed l and.   Accor di ngl y,  any undi scl osed 
def ect s wi t h t he house wer e i nt er woven wi t h,  and not  ext r aneous 
t o,  t he cont r act  t o pur chase her e.  
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unsophi st i cat ed par t y negot i at i ng wi t hout  counsel  and wi t hout  a 

f ul l y  wr i t t en,  bar gai ned- f or  cont r act . "   I d. ,  ¶68 ( Abr ahamson,  

C. J. ,  concur r i ng) .   Ci t i ng Li nden,  t he maj or i t y opi ni on 

di sagr eed wi t h t he concur r i ng opi ni on' s st at ement  t hat  t he ELD 

was bei ng appl i ed f or  t he f i r st  t i me i n Wi ckenhauser  i n a case 

ar i s i ng out  of  a t r ansact i on i nvol v i ng r esi dent i al ,  or  

noncommer ci al ,  r eal  est at e.   I d. ,  ¶42,  n. 15.   I n doi ng so,  t he 

maj or i t y st at ed t hat  i t s opi ni on di d " not  ext end t he economi c 

l oss doct r i ne i nt o new cont ext s.   For  exampl e,  i n a r ecent  case,  

Li nden .  .  . ,  we concl uded t hat  a cont r act  t o const r uct  

r esi dent i al  r eal  est at e was subj ect  t o t he economi c l oss 

doct r i ne .  .  .  . "   I d.  ( c i t at i on omi t t ed) .   As Chi ef  Just i ce 

Abr ahamson' s concur r ence i n Wi ckenhauser  i ndi cat es,  t he ef f ect  

of  t he maj or i t y opi ni on i n Wi ckenhauser  was t o hol d t hat  t he ELD 

appl i ed t o noncommer ci al  r eal  est at e t r ansact i ons.   I d. ,  ¶68 

( Abr ahamson,  C. J. ,  concur r i ng) .    

¶36 I t  appear s t hat  t he maj or i t y ,  as wel l  as t he 

concur r ence,  i n Wi ckenhauser  dr ew no di st i nct i on bet ween t he 

t er ms " r esi dent i al "  and " noncommer ci al . "   I n t he case bef or e us,  

i t  seems unnecessar y t o dr aw such a di st i nct i on because ei t her  

t er m f i t s t he r eal  est at e t r ansact i on at  i ssue her e.   Based on 

t he case l aw ci t ed pr evi ousl y,  and gi ven t he di scussi ons and t he 

anal yses i n t he maj or i t y opi ni on and t he concur r ence i n 

Wi ckenhauser ,  we ar e sat i sf i ed t hat  t he ELD bar s common- l aw 

i nt ent i onal  mi sr epr esent at i on c l ai ms ar i s i ng out  of  r esi dent i al ,  

or  noncommer ci al ,  r eal  est at e t r ansact i ons,  such as t he one i n 

t he case bef or e us.  
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¶37 Addi t i onal l y,  t he f act s pr esent ed i n t he pr esent  case 

suppor t  our  concl usi on t hat  t he ELD bar s common- l aw i nt ent i onal  

mi sr epr esent at i on c l ai ms ar i s i ng out  of  r esi dent i al ,  or  

noncommer ci al ,  r eal  est at e t r ansact i ons.   The r ecor d bef or e us 

r ef l ect s t hat  Bel ow r ecei ved a compl et ed pr oper t y condi t i on 

r epor t  i n accor dance wi t h t he r equi r ement s of  Wi s.  St at .  

§ 709. 02.   Under  t hat  st at ut e,  and al so under  Wi s.  St at .  

§ 709. 03,  t he r equi r ed pr oper t y  condi t i on r epor t  t hat  Bel ow 

r ecei ved cont ai ned a not i ce t hat  she may want  t o obt ai n ei t her  

pr of essi onal  adv i ce or  an i nspect i on of  t he pr oper t y.   Under  

t hose st at ut es,  t he r equi r ed pr oper t y condi t i on r epor t  al so 

cont ai ned a di scl ai mer  t hat  t he buyer ,  her e Bel ow,  acknowl edged 

t hat  a pr of essi onal  i nspect or ' s t echni cal  knowl edge may be 

r equi r ed t o det ect  cer t ai n def ect s or  code vi ol at i ons.   Ther e i s 

not hi ng i n t he r ecor d bef or e us t hat  i ndi cat es whet her  Bel ow 

heeded t hi s adv i ce and hi r ed a pr of essi onal  i nspect or  bef or e 

c l osi ng on t he home.   Regar dl ess,  i f  t he Nor t ons knew about  t he 

def ect  wi t h t he sewer  l i ne and f ai l ed t o di scl ose t he def ect ,  as  

r equi r ed by t hese st at ut es,  t hen t he Nor t ons may ver y wel l  have 

br eached t he cont r act ' s t er ms.   As a r esul t ,  i n addi t i on t o her  

pendi ng Wi s.  St at .  § 100. 18 cl ai m,  Bel ow mi ght  nor mal l y have 

been i n a posi t i on t o pur sue a br each of  cont r act  c l ai m agai nst  

t he Nor t ons f or  whi ch cont r act ual  r emedi es woul d have been 

avai l abl e. 11 
                                                 

11 We not e agai n t hat  Bel ow r equest ed,  and was gr ant ed,  
l eave t o f i l e an amended compl ai nt ,  whi ch cont ai ned a br each of  
cont r act  c l ai m.   However ,  Bel ow di d not  pr oper l y f i l e and ser ve 
her  amended compl ai nt .  
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¶38 Under  t he pr ot ect i ons af f or ded t o r eal  est at e 

pur chaser s by Wi s.  St at .  § 709. 02,  pur chaser s ar e pr ot ect ed by 

cont r act  and,  t hus,  by cont r act ual  r emedi es.   Accor di ngl y,  t he 

ELD shoul d bar  common- l aw cl ai ms f or  i nt ent i onal  

mi sr epr esent at i on t hat  ar i se i n t he cont ext  of  r esi dent i al ,  or  

noncommer ci al ,  r eal  est at e t r ansact i ons when,  as her e,  t he 

damages sought  ar e pur el y economi c.   Cl ear l y,  pur chaser s have 

adequat e cont r act ual  and st at ut or y r emedi es,  i f  needed.  

¶39 Fur t her mor e,  we do not  agr ee wi t h Bel ow t hat  t he 

Kal ot i  f r aud i n t he i nducement  except i on t o t he ELD appl i es t o 

t he f act s of  t he pr esent  case.   As di scussed,  t he Kal ot i  f r aud 

i n t he i nducement  except i on t o t he ELD onl y appl i es when t he 

mi sr epr esent at i on i n quest i on i nduced t he pl ai nt i f f  t o ent er  

i nt o t he cont r act ,  and t hat  mi sr epr esent at i on must  be 

" ' ext r aneous t o,  r at her  t han i nt er woven wi t h,  t he cont r act . ' "   

Kal ot i  Ent er s. ,  I nc. ,  283 Wi s.  2d 555,  ¶42 ( c i t at i ons omi t t ed) .   

Thi s i s so because onl y wher e t he al l eged mi sr epr esent at i on di d 

not  speci f i cal l y r el at e t o t he subj ect  mat t er  of  t he cont r act  

woul d t he pl ai nt i f f  be unabl e t o pr ot ect  hi msel f  or  her sel f  

t hr ough cont r act  negot i at i ons.   See Di gi cor p,  262 Wi s.  2d 32,  

¶48.   I n t he pr esent  case,  i f  t he Nor t ons wer e awar e of  t he 

br oken sewer  l i ne,  t hey woul d have been obl i gat ed under  Wi s.  

St at .  § 709. 02 t o di scl ose t hat  f act  t o Bel ow.   As a r esul t ,  t he 

br oken sewer  l i ne does not  meet  t he r equi r ement  f or  t he Kal ot i  

except i on of  bei ng a mat t er  t hat  i s  " ' ext r aneous' "  t o t he 

cont r act ' s subj ect  mat t er ,  and t he Kal ot i  except i on does not  
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appl y i n t he pr esent  case.   Kal ot i  Ent er s. ,  I nc. ,  283 Wi s.  2d 

555,  ¶42 ( c i t at i on omi t t ed) .  

¶40 I n summar y,  f or  t he r easons st at ed her ei n,  we ar e 

sat i sf i ed t hat  t he ELD bar s common- l aw cl ai ms f or  i nt ent i onal  

mi sr epr esent at i on i n r eal  est at e t r ansact i ons t hat  occur  i n t he 

cont ext  of  r esi dent i al ,  or  noncommer ci al ,  sal es.  

I V 

¶41 We af f i r m t he deci s i on of  t he cour t  of  appeal s.   We 

hol d t hat  t he ELD bar s common- l aw cl ai ms f or  i nt ent i onal  

mi sr epr esent at i on i n r eal  est at e t r ansact i ons,  whet her  such 

cl ai ms occur  i n t he cont ext  of  r esi dent i al ,  or  noncommer ci al ,  

sal es,  such as t he one i n t he case bef or e us.   We do not  dr aw a 

di st i nct i on bet ween t he t er ms " r esi dent i al "  and " noncommer ci al "  

her e,  because ei t her  t er m f i t s t he r eal  est at e t r ansact i on at  

i ssue.  

¶42 Bel ow i s not  l ef t  wi t hout  a r emedy.   A pur chaser  of  a 

home,  as wel l  as r eal  est at e br oker s and agent s,  can al l  be 

assur ed t hat  appl y i ng t he ELD st i l l  l eaves st at ut or y and 

cont r act ual  r emedi es avai l abl e wher e mi sr epr esent at i on has 

occur r ed.   We not e t hat  Bel ow' s c l ai m under  Wi s.  St at .  § 100. 18 

f or  f al se adver t i s i ng was r emanded by t he cour t  of  appeal s t o 

t he c i r cui t  cour t  f or  a t r i al  on i t s mer i t s.   The cour t  of  

appeal s '  deci s i on on t hat  i ssue was not  pr esent ed f or  our  

r evi ew.   Sect i on 100. 18 pr ovi des a r emedy f or  mor e t han mer el y 

" f al se adver t i s i ng, "  i n t hat  i t  cover s f r audul ent  

r epr esent at i ons made t o even one pr ospect i ve pur chaser .   See K&S 

Tool  & Di e Cor p. ,  301 Wi s.  2d 109,  ¶¶21,  23.  
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¶43 I n our  K&S Tool  & Di e Cor por at i on opi ni on,  we st at ed 

t hat  t he l egi s l at ur e i nt ended Wi s.  St at .  § 100. 18 " ' t o pr ot ect  

t he r esi dent s of  Wi sconsi n f r om any unt r ue,  decept i ve,  or  

mi sl eadi ng r epr esent at i ons .  .  .  . ' "   I d. ,  ¶21 ( c i t at i on 

omi t t ed) .   Fur t her mor e,  we r ei t er at ed t hat  a st at ement  t hat  was 

made t o onl y one i ndi v i dual  coul d qual i f y f or  t he pr ot ect i ons 

af f or ded by § 100. 18.   I d.   Cl ear l y,  a pur chaser  of  r esi dent i al  

or  noncommer ci al  r eal  est at e,  such as Bel ow,  i s pr ot ect ed by 

§ 100. 18 f r om t he f al se r epr esent at i ons of  a home sel l er .   I f  

Bel ow pr oves t hat  c l ai m,  she shal l  r ecover  her  " pecuni ar y l oss,  

t oget her  wi t h cost s,  i ncl udi ng r easonabl e at t or ney f ees .  .  .  . "   

See Wi s.  St at .  § 100. 18( 11) ( b) 2.  

¶44 The i ssue of  whet her  t he ELD bar s c l ai ms under  Wi s.  

St at .  § 895. 446 f or  a v i ol at i on of  Wi s.  St at .  § 943. 20( 1) ( d)  

al so was pr esent ed f or  our  r evi ew.   However ,  we decl i ne t o 

addr ess t hat  i ssue i n t hi s opi ni on,  and we r emand t hat  i ssue t o 

t he c i r cui t  cour t .   We do so because t he r ecor d of  t he 

pr oceedi ngs bef or e t he c i r cui t  cour t  i s  uncl ear  as t o why t hi s 

c l ai m was di smi ssed.   Fur t her mor e,  t he i ssue was not  di r ect l y 

addr essed and di scussed by t he cour t  of  appeal s.   We cannot  

det er mi ne f r om t he r ecor d bef or e us on r evi ew whet her  t he 

c i r cui t  cour t  di smi ssed t hat  c l ai m:  ( 1)  because i t  was 

i nsuf f i c i ent  and f at al l y f l awed,  so t hat  a c l ai m upon whi ch 

r el i ef  coul d be gr ant ed was not  st at ed;  or  ( 2)  because t he 

ci r cui t  cour t  bel i eved t hat  c l ai m was bar r ed by t he ELD.   As a 

r esul t ,  we r emand t hat  i ssue t o t he c i r cui t  cour t  f or  f ur t her  

pr oceedi ngs.   Upon r emand,  t he c i r cui t  cour t  shoul d c l ear l y 
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st at e t hat  cour t ' s  hol di ng on t hat  st at ut or y c l ai m.   The ci r cui t  

cour t  shoul d r ev i ew t hi s cour t ' s  r ecent  deci s i on i n St uar t ,  ___ 

Wi s.  2d ___,  ¶33.   That  case addr essed t he i ssue of  whet her  t he 

st at ut or y c l ai m i nvol ved t her ei n was bar r ed by t he ELD.   I n t hat  

case,  we st at ed,  " We ar e sat i sf i ed t hat  t he ELD cannot  appl y t o 

st at ut or y c l ai ms .  .  .  . "   I d.  

By the Court.——The deci s i on of  t he cour t  of  appeal s i s 

af f i r med,  and t hi s mat t er  i s r emanded t o t he c i r cui t  cour t  f or  

act i ons consi st ent  wi t h t hi s opi ni on.  
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¶45 ANN WALSH BRADLEY,  J.    (dissenting).  Thi s i s a case 

t hat  can af f ect  ever y s i ngl e per son who pur chases a home i n 

Wi sconsi n.  For  many ci t i zens of  t hi s st at e,  buyi ng a home wi l l  

be one of  t he most  i mpor t ant  pur chases t hat  t hey wi l l  make i n 

t hei r  l i f et i me.   

¶46 Accor di ng t o t he maj or i t y,  a per son sel l i ng a home can 

l ook t he buyer  i n t he eye,  l i e about  t he condi t i on of  t he home,  

and escape l egal  consequences i n t or t  f or  t he l i e because of  t he 

economi c l oss doct r i ne.  

¶47 Wi sconsi n has t he dubi ous di st i nct i on of  bei ng t he 

onl y st at e i n t he ent i r e count r y t o have expanded t hi s 

j udi c i al l y  cr eat ed doct r i ne i n such a f ashi on.  The maj or i t y has 

t aken a doct r i ne t hat  or i gi nal l y appl i ed i n a ver y nar r ow 

cont ext ——commer ci al  t r ansact i ons f or  pr oduct s under  war r ant y——

and has now used i t  t o pr event  homebuyer s f r om r ecover i ng 

damages i n t or t  caused by t he mi sr epr esent at i ons of  f r audul ent  

sel l er s.   

¶48 Cont r ar y t o i t s  pr ot est at i on,  t he maj or i t y i s  not  

compel l ed t o r each t hi s unf or t unat e r esul t .  No l egi s l at ur e 

enact ed a l aw compel l i ng t hi s concl usi on.   The maj or i t y i s 

appl y i ng i t s own j udge- made doct r i ne.  

¶49 Li kewi se,  Wi sconsi n case l aw does not  compel  such an 

out come.  The j ust i f i cat i ons f or  expandi ng t he r each of  t he 

economi c l oss doct r i ne do not  appl y her e.  Rat her ,  t he case l aw 

shows t hat  t he economi c l oss doct r i ne ought  not  appl y t o t he 

pur chase of  homes by pr i vat e i ndi v i dual s.   
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¶50 The maj or i t y downpl ays t he r each of  i t s  deci s i on by 

not i ng t hat  Bel ow may st i l l  have a r emedy under  Wi s.  St at .  

§ 100. 18.  Al t hough Bel ow may st i l l  have a r emedy her e,  t he 

maj or i t y opi ni on i gnor es cases i n whi ch v i ct i ms of  f r aud wi l l  be 

r emedi l ess.   

¶51 Rat her  t han appl y t hi s j udi c i al l y  cr eat ed doct r i ne 

t hat  al l ows def r audi ng sel l er s t o escape l i abi l i t y  i n t or t ,  I  

woul d i nst ead heed t he advi ce of  ami cus Wi sconsi n Real t or s 

Associ at i on ( Real t or s) .  They war n t hat  t he appl i cat i on of  t he 

economi c l oss doct r i ne her e i s bad f or  t he Wi sconsi n r eal  est at e 

mar ket  and bad f or  Wi sconsi n consumer s.  

¶52 Because t he maj or i t y ' s appl i cat i on of  t he economi c 

l oss doct r i ne,  whi ch pr ot ect s sel l er s who l i e about  t he 

condi t i on of  t he home,  i s nei t her  compel l ed by t he l aw nor  

suppor t ed by good publ i c pol i cy,  I  r espect f ul l y di ssent .   

I  

¶53 Boi l ed down,  t he maj or i t y ' s ar gument  i s t hat  i t  i s  

compel l ed t o r each t hi s r esul t :  " t he case l aw on t he [ economi c 

l oss doct r i ne]  l eads us t o t he r esul t "  t hat  t he doct r i ne appl i es 

t o home pur chases by pr i vat e i ndi v i dual s.  Maj or i t y op. ,  ¶26.  I t  

mai nt ai ns t hat  under  t hi s cour t ' s  deci s i on i n Wi ckenhauser  v.  

Leht i nen,  2007 WI  82,  302 Wi s.  2d 41,  734 N. W. 2d 855,  t he 

economi c l oss doct r i ne appl i es t o t r ansact i ons f or  al l  

" noncommer ci al "  r eal  est at e,  i ncl udi ng r esi dent i al  r eal  est at e.  

Maj or i t y op. ,  ¶36.  The maj or i t y f ur t her  det er mi nes t hat  t he 

mi sr epr esent at i on her e does not  f al l  wi t hi n t he nar r ow f r aud i n 

t he i nducement  except i on t o t he economi c l oss doct r i ne adopt ed 
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by t hi s cour t  i n Kal ot i  Ent er s. ,  I nc.  v.  Kel l ogg Sal es Co. ,  2005 

WI  111,  283 Wi s.  2d 555,  699 N. W. 2d 205.   Maj or i t y op. ,  ¶39.  

¶54 However ,  t he cases do not  l ead t o t he maj or i t y ' s 

r esul t .  The j ust i f i cat i ons t hat  t hi s cour t  has pr of f er ed f or  t he 

appl i cat i on of  t he economi c l oss doct r i ne do not  appl y i n t he 

cont ext  of  pr i vat e home buyi ng.   

¶55 The economi c l oss doct r i ne was f i r st  r ecogni zed by 

t hi s cour t  i n Sunnysl ope Gr adi ng,  I nc.  v.  Mi l l er ,  Br adf or d & 

Ri sber g,  I nc. ,  148 Wi s.  2d 910,  437 N. W. 2d 213 ( 1989) .  That  case 

i nvol ved a commer ci al  pur chaser  of  a pr oduct ,  const r uct i on 

equi pment ,  t hat  car r i ed a manuf act ur er ' s war r ant y.  The pur chaser  

sued t he manuf act ur er  i n t or t  f or  l ost  pr of i t s and r epai r  cost s 

when t he equi pment  f ai l ed.  I d.  The war r ant y " speci f i cal l y 

pr ecl ude[ d]  t he r ecover y of  such damages, "  and t hi s cour t  

det er mi ned t hat  t he economi c l oss doct r i ne pr ecl uded r ecover y i n 

t or t .  I d.  at  921.   

¶56 I n Daanen & Janssen v.  Cedar api ds,  I nc.  we appl i ed t he 

doct r i ne i n an act i on bet ween commer ci al  par t i es t o bar  r ecover y 

i n t or t  f or  economi c l osses r esul t i ng f r om f ai l ur e of  a pr oduct .   

216 Wi s.  2d 395,  397- 98,  573 N. W. 2d 842 ( 1998) .  We expl ai ned 

t hat  appl y i ng t he economi c l oss doct r i ne t o t or t  act i ons bet ween 

commer ci al  par t i es was based on t hr ee pol i c i es:  t o mai nt ai n t he 

di st i nct i on bet ween t or t  and cont r act  l aw,  " t o pr ot ect  

commer ci al  par t i es '  f r eedom t o al l ocat e economi c r i sk by 

cont r act , "  and " t o encour age t he par t y best  s i t uat ed t o assess 

t he r i sk [ of ]  economi c l oss,  t he commer ci al  pur chaser ,  t o 
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assume,  al l ocat e,  or  i nsur e agai nst  t hat  r i sk. "  I d.  at  403 

( emphasi s added) .  

¶57 Thi s cour t  decl i ned t o ext end t he doct r i ne t o cases 

i nvol v i ng cont r act s f or  ser vi ces i n I ns.  Co.  of  N.  Am.  v.  Cease 

El ec.  I nc. ,  2004 WI  139,  276 Wi s.  2d 361,  688 N. W. 2d 462.  We 

expl ai ned t hat  a key r at i onal e f or  appl y i ng t he economi c l oss 

doct r i ne i nvol v i ng cont r act s f or  pr oduct s i s t he pr ot ect i on 

af f or ded under  t he Uni f or m Commer ci al  Code ( U. C. C. ) 1 t o 

manuf act ur er s and pur chaser s of  pr oduct s.  I d. ,  ¶¶29- 36.  

¶58 The cur r ent  case,  of  cour se,  i nvol ves nei t her  a 

cont r act  bet ween commer ci al  par t i es,  a cont r act  t o pur chase a 

pr oduct ,  a war r ant y,  nor  t he pr ot ect i ons of  t he U. C. C.  I t  

i nvol ves a pr i vat e i ndi v i dual ' s pur chase of  a home.  The pol i c i es 

under wr i t i ng t he doct r i ne i n ot her  cont ext s do not  suppor t  

appl y i ng i t  t o home pur chases.  Pr i vat e i ndi v i dual s buyi ng a home 

ar e not  as wel l  sui t ed t o assess and al l ocat e t he r i sks as 

commer ci al  par t i es or  t he pur chaser s of  pr oduct s.  That  i s 

especi al l y t r ue wi t h r espect  t o t he r i sks associ at ed wi t h t he 

possi bi l i t y  of  bei ng def r auded,  a poi nt  mor e f ul l y di scussed 

bel ow.  

                                                 
1 The Uni f or m Commer ci al  Code,  Wi s.  St at .  chs.  401- 411 

( 2005- 06)  set s  f or t h t he r i ght s and r emedi es t hat  gover n 
t r ansact i ons bet ween commer ci al  par t i es of  r el at i vel y equal  
bar gai ni ng power .  Sunnysl ope Gr adi ng,  I nc.  v.  Mi l l er ,  Br adf or d & 
Ri sber g,  I nc. ,  148 Wi s.  2d 910,  916,  437 N. W. 2d 213 ( 1989) .    I t  
pr ovi des a " compr ehensi ve syst em f or  compensat i ng consumer s f or  
economi c l oss ar i s i ng f r om t he pur chase of  def ect i ve pr oduct s. "  
St at e Far m Mut .  Aut o.  I ns.  Co.  v.  For d Mot or  Co. ,  225 Wi s.  2d 
305,  342,  592 N. W. 2d 201 ( 1999) .  
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¶59 Nonet hel ess,  t he maj or i t y mai nt ai ns t hat  t he economi c 

l oss doct r i ne appl i es t o t he r es i dent i al  r eal  est at e t r ansact i on 

her e based upon t hi s cour t ' s  deci s i ons i n Van Lar e v.  Vogt ,  

I nc. ,  2004 WI  110,  274 Wi s.  2d 631,  683 N. W. 2d 46,  Li nden v.  

Cascade St one Co. ,  2005 WI  113,  283 Wi s.  2d 606,  699 N. W. 2d 189,  

and Wi ckenhauser ,  302 Wi s.  2d 41.  Al l  t hr ee cases ar e i napt .   

¶60 I n Van Lar e we appl i ed t he economi c l oss doct r i ne t o 

bar  r ecover y f or  st r i ct  l i abi l i t y  mi sr epr esent at i on i n t he 

cont ext  of  a t r ansact i on f or  commer ci al  r eal  est at e——a gr avel  

pi t .  274 Wi s.  2d 631,  ¶2.  Our  deci s i on was pr emi sed on t he f act  

t hat  t he case i nvol ved a " bar gai ned- f or  cont r act  f or  t he sal e of  

commer ci al - use l and bet ween t wo sophi st i cat ed par t i es 

r epr esent ed by counsel  dur i ng t he negot i at i on pr ocess. "  I d. ,  

¶21.  We emphasi zed t hat  a f oundat i onal  pr emi se of  t he economi c 

l oss doct r i ne i s t hat  cont r act  l aw i s bet t er  sui t ed t han t or t  

l aw " t o deal  wi t h pur el y economi c l oss i n t he commer ci al  ar ena. "  

I d. ,  ¶25 ( emphasi s added) .  Accor di ngl y,  we concl uded t hat  t her e 

was no except i on t o t he doct r i ne f or  st r i ct  l i abi l i t y  

mi sr epr esent at i on " i n a pur el y commer ci al  set t i ng. "  I d. ,  ¶28.   

¶61 Van Lar e,  however ,  t el l s  us not hi ng about  whet her  t he 

economi c l oss doct r i ne shoul d appl y i n t he cur r ent  case.  Thi s 

case does not  i nvol ve t he sal e of  commer ci al - use l and l i ke a 

gr avel  pi t ;  r at her ,  i t  i nvol ves t he pur chase of  a home.  I t  does 

not  i nvol ve negot i at i on bet ween t wo sophi st i cat ed par t i es 

r epr esent ed by counsel  dur i ng negot i at i ons.  The t r ansact i on di d 

not  t ake pl ace i n a " pur el y commer ci al  set t i ng. "  The cause of  
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act i on i s f r aud,  not  st r i ct  l i abi l i t y  mi sr epr esent at i on.  I n 

ot her  wor ds,  t hi s case i s not hi ng l i ke Van Lar e.   

¶62 Li nden i s s i mi l ar l y i nappl i cabl e.  I t  i nvol ved a 

cont r act  f or  t he const r uct i on of  a house.  283 Wi s.  2d 606,  ¶1.  

Thi s cour t  det er mi ned t hat  a cont r act  f or  t he const r uct i on of  a 

house was a cont r act  f or  a pr oduct ,  and t hat  t he economi c l oss 

doct r i ne appl i ed on t hat  basi s.  I d. ,  ¶25.  The cur r ent  case does 

not  i nvol ve a cont r act  f or  t he pur chase of  a pr oduct ,  i t  i s  a 

cont r act  f or  r eal  est at e.   

¶63 Fr om t he maj or i t y ' s di scussi on her e,  one woul d t hi nk 

t hat  t hi s cour t  consi der ed t he cont r act  i n Li nden t o be a r eal  

est at e t r ansact i on.  I t  descr i bes Li nden as occur r i ng " [ i ] n a 

cont ext  t hat  i nvol ved r esi dent i al  r eal  est at e, "  and st at es t hat  

" we deci ded t hat  t he [ economi c l oss doct r i ne]  bar r ed negl i gence 

cl ai ms i n t he r eal  est at e set t i ng. "  Maj or i t y op. ,  ¶29.   

¶64 The i mpl i cat i on of  t he maj or i t y ' s car ef ul  phr asi ng i s  

t hat  t hi s cour t  act ual l y v i ewed t he case as a r eal  est at e case.  

The l anguage of  t he opi ni on t el l s a di f f er ent  st or y:  Li nden was 

deci ded on t he gr ound t hat  t he const r uct i on cont r act  was a 

cont r act  f or  a pr oduct .  The concept  of  r eal  est at e never  ent er ed 

t he equat i on.  The wor ds " r eal  est at e"  do not  even occur  i n t he 

Li nden opi ni on.  

¶65 The pr i mar y case on whi ch t he maj or i t y r el i es f or  i t s  

deci s i on t o appl y t he economi c l oss doct r i ne t o home buyi ng i s 

Wi ckenhauser .  The r el evance of  Wi ckenhauser  t o t hi s case i s 

dubi ous,  as nei t her  par t y cont ended t hat  t he doct r i ne appl i ed t o 
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bar  a cause of  act i on.  302 Wi s.  2d 41,  ¶39.  The case was i nst ead 

about  el ect i on of  r emedi es.  I d. ,  ¶¶1- 2.   

¶66 Wi ckenhauser  di d not  even i nvol ve t he pur chase of  a 

home or  t he pur chase of  r esi dent i al  r eal  est at e.  Rat her ,  i t  

i nvol ved an opt i on t o sel l  f ar ml and.  I d. ,  ¶¶1,  7.  I t  i s  uncl ear  

why t he maj or i t y concl udes t hat  a case about  a t r ansact i on 

i nvol v i ng f ar ml and di ct at es t he out come of  a case i nvol v i ng a 

cont r act  f or  t he pur chase of  a home. 2 

¶67 Mor e i mpor t ant l y,  t he Wi ckenhauser  maj or i t y was 

adamant  t hat  i t  di d not  ext end t he economi c l oss doct r i ne i nt o 

cont ext s beyond t hose al r eady est abl i shed i n t hi s st at e by 

Li nden.  I d. ,  ¶42 n. 15.  As expl ai ned above,  t he appl i cat i on of  

t he economi c l oss doct r i ne i n Li nden was based on t he 

det er mi nat i on t hat  t he cont r act  f or  t he const r uct i on of  a house 

was a cont r act  f or  a pr oduct .  283 Wi s.  2d 606,  ¶25.   

¶68 We shoul d t ake t he Wi ckenhauser  maj or i t y at  i t s  wor d 

t hat  i t  di d not  ext end t he appl i cat i on of  t he economi c l oss 

doct r i ne any f ur t her  t han Li nden.  I n ot her  wor ds,  t he doct r i ne 

shoul d appl y t o cont r act s f or  pr oduct s t hat  occur  " i n t he r eal  

est at e set t i ng. "  Maj or i t y op. ,  ¶29;  Wi ckenhauser ,  302 

Wi s.  2d 41,  ¶42 n.  15;  Li nden,  283 Wi s.  2d 606,  ¶25.  We wer e 

expl i c i t  i n Van Lar e t hat  a cont r act  f or  r eal  est at e i s not  a 

                                                 
2 The maj or i t y not es t hat  nei t her  t he maj or i t y  nor  t he 

di ssent  i n Wi ckenhauser  di st i ngui shed bet ween " r esi dent i al "  and 
" noncommer ci al "  r eal  est at e.  Maj or i t y op. ,  ¶36.  But  why woul d 
t hey have? Wi ckenhauser  di d not  i nvol ve r esi dent i al  r eal  est at e!  
Why does t he f ai l ur e t o di st i ngui sh r esi dent i al  and 
noncommer ci al  r eal  est at e i n one case pr event  t hi s cour t  f r om 
di st i ngui shi ng r esi dent i al  r eal  est at e——a home t o l i ve i n——and 
f ar ml and?  
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cont r act  f or  a pr oduct .  274 Wi s.  2d 631,  ¶2.  Because t hi s case 

i nvol ves a cont r act  f or  r eal  est at e,  and not  a cont r act  f or  a 

pr oduct ,  Li nden and Wi ckenhauser  do not  r equi r e t hat  t he 

economi c l oss doct r i ne bar  r ecover y i n t or t  her e.   

¶69 None of  t he r at i onal es set  f or t h i n our  cases appl y i ng 

t he economi c l oss doct r i ne ext ends t o home pur chases by pr i vat e 

i ndi v i dual s.  Such pur chases ar e not  made bet ween commer ci al  

par t i es,  a r esi dent i al  r eal  est at e t r ansact i on i s not  a cont r act  

f or  a pr oduct ,  and r esi dent i al  r eal  est at e t r ansact i ons ar e 

pr ot ect ed by nei t her  manuf act ur er  war r ant i es nor  t he U. C. C.  The 

r eal  est at e cont ext s i n whi ch t he doct r i ne has been appl i ed have 

i nvol ved t r ansact i ons f or  commer ci al - use l and bet ween t wo 

sophi st i cat ed par t i es r epr esent ed by counsel  dur i ng t he 

negot i at i on pr ocess ( as i n Van Lar e) ,  a cont r act  f or  a pr oduct  

( as i n Li nden) ,  or  a t r ansact i on i nvol v i ng f ar ml and i n whi ch t he 

maj or i t y adamant l y deni ed t hat  i t  ext ended t he doct r i ne beyond 

Li nden ( as i n Wi ckenhauser ) .   

¶70 Thus,  t he maj or i t y has ext ended t he appl i cat i on of  

t hi s j udge- made doct r i ne even t hough t he cases do not  compel  

t hi s ext ensi on.   

I I  

¶71 The pr obl ems wi t h t he maj or i t y  opi ni on go beyond i t s 

execut i on of  t he economi c l oss doct r i ne t o i ncl ude t he pur chase 

of  homes by pr i vat e i ndi v i dual s.  The expansi on of  t hi s doct r i ne 

i s exacer bat ed by t he maj or i t y ' s appl i cat i on of  t he nar r ow——

r at her  t han t he br oad——f r aud i n t he i nducement  except i on t o t he 

economi c l oss doct r i ne.  Under  t he nar r ow except i on a homebuyer ' s  
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cl ai m can be bar r ed even when t he pur chase was made based on t he 

l i es of  t he sel l er .  

¶72 As t he maj or i t y  obser ves,  i n Kal ot i  t hi s cour t  adopt ed 

a nar r ow except i on t o t he appl i cat i on of  t he economi c l oss 

doct r i ne f or  f r audul ent  mi sr epr esent at i on c l ai ms.  Under  t hi s 

except i on an act i on f or  f r audul ent  i nducement  of  a cont r act  i s  

pr ecl uded by t he economi c l oss doct r i ne i f  t he mi sr epr esent at i on 

i s " i nt er woven wi t h t he qual i t y or  char act er  of  t he goods f or  

whi ch t he par t i es cont r act ed or  ot her wi se i nvol ved per f or mance 

of  t he cont r act . "  Kal ot i ,  283 Wi s.  2d 555,  ¶31.   

¶73 I t  i s  di f f i cul t  t o di scer n when,  i f  ever ,  f r audul ent  

i nducement  t o a cont r act  i s  " ext r aneous t o,  r at her  t han 

i nt er woven wi t h,  t he cont r act . "  Maj or i t y op. ,  ¶39 ( quot i ng 

Kal ot i ,  283 Wi s.  2d 555,  ¶42) ;  see Ral ph C.  Anzi v i no,  The Fr aud 

i n t he I nducement  Except i on t o t he Economi c Loss Doct r i ne,  90 

Mar q.  L.  Rev.  921,  935- 36 ( 2007)  ( expl ai ni ng t he di f f i cul t y of  

how t o appl y  t he nar r ow except i on) .  Beyond t he obvi ous 

di f f i cul t y i n t he appl i cat i on of  t hi s t est ,  i t  i s  s i mpl y bad 

publ i c pol i cy t o bar  f r audul ent  i nducement  c l ai ms.  Most  st at es 

r ecogni ze t hi s.  

¶74 The maj or i t y of  st at es addr ess i ng t he quest i on have 

adopt ed a br oad f r aud except i on:  t he economi c l oss doct r i ne does 

not  bar  c l ai ms based on f r aud. 3  Wi sconsi n i s one of  onl y t hr ee 

st at es t hat  have adopt ed t he nar r ow except i on t o t he economi c 

l oss doct r i ne.  The cour t s of  t he ot her  t wo st at es have ei t her  

                                                 
3 Ral ph C.  Anzi v i no,  The Fr aud i n t he I nducement  Except i on 

t o t he Economi c Loss Doct r i ne,  90 Mar q.  L.  Rev.  921,  932- 33 
( 2007) .   
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not  depl oyed or  have decl i ned t o use t hi s nar r ow except i on t o 

bar  c l ai ms f or  f r audul ent l y i nduci ng t he pur chase of  r esi dent i al  

r eal  est at e.  

¶75 The Mi chi gan cour t  of  appeal s adopt ed t he nar r ow 

appr oach i n Hur on Tool  & Eng' g Co.  v.  Pr eci s i on Consul t i ng 

Ser vs. ,  I nc. ,  532 N. W. 2d 541 ( Mi ch.  Ct .  App.  1995) .  The supr eme 

cour t  of  Mi chi gan has not  yet  addr essed t he i ssue,  and Mi chi gan 

cour t s have not  depl oyed t he nar r ow except i on t o bar  f r audul ent  

i nducement  c l ai ms i n t he cont ext  of  r esi dent i al  r eal  est at e 

t r ansact i ons.    

¶76 The onl y ot her  st at e supr eme cour t  nomi nal l y adopt i ng 

t he nar r ow except i on t o t he economi c l oss doct r i ne i s Fl or i da.  

HTP,  Lt d.  v.  Li neas Aer eas Cost ar r i censes,  685 So.  2d 1238,  

1239- 40 ( Fl a.  1996) .  Even so,  t he cour t  i n HTP hel d t hat  a c l ai m 

f or  f r audul ent  i nducement  const i t ut ed a t or t  i ndependent  f r om 

t he under l y i ng cont r act  and,  t her ef or e,  was not  bar r ed by t he 

economi c l oss r ul e.  I d.  at  1240.   

¶77 Addi t i onal l y,  Fl or i da cour t s have not  appl i ed t he 

except i on as nar r owl y as t he maj or i t y does i n t he pr esent  case.  

Rel y i ng on t he r easoni ng of  HTP,  t he Fl or i da cour t  of  appeal s 

has det er mi ned t hat  i n a cont r act  f or  r esi dent i al  r eal  est at e a 

" f r audul ent  i nducement  c l ai m i s not  bar r ed by t he economi c l oss 

[ doct r i ne] . "  Swope v.  Di mar co,  886 So.  2d 270,  272 ( Fl a.  Di st .  
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Ct .  App.  2004) ( emphasi s added) . 4 Wi t h t he pr esent  case,  

t her ef or e,  Wi sconsi n obt ai ns t he dubi ous di st i nct i on of  bei ng 

t he onl y st at e i n t he count r y t hat  bar s r ecover y i n t or t  f or  

f r audul ent l y i nduci ng t he pur chase of  homes by pr i vat e 

i ndi v i dual s.   

¶78 Bar r i ng t he t or t  c l ai ms of  def r auded homebuyer s i s bad 

publ i c pol i cy.  I t  i s  anat hema t o t he publ i c ' s i nt er est  i n t r ut h 

t el l i ng i n mat t er s of  commer ce.  As t he Fl or i da supr eme cour t  

apt l y st at ed i n HTP,  t he i nt er est  pr ot ect ed by f r aud cl ai ms i s 

t he need f or  t r ut h i n human r el at i onshi ps gener al l y,  and i n 

busi ness r el at i onshi ps speci f i cal l y.   

[ T] he i nt er est  pr ot ect ed by f r aud i s soci et y ' s need 
f or  t r ue f act ual  st at ement s i n i mpor t ant  human 
r el at i onshi ps,  pr i mar i l y commer ci al  or  busi ness 
r el at i onshi ps.  Mor e speci f i cal l y,  t he i nt er est  
pr ot ect ed by f r aud i s a pl ai nt i f f ' s  r i ght  t o 
j ust i f i abl y r el y  on t he t r ut h of  a def endant ' s  f act ual  
r epr esent at i on i n a s i t uat i on wher e an i nt ent i onal  l i e 
woul d r esul t  i n l oss t o t he pl ai nt i f f .  

                                                 
4 The def endant s i n Swope r epr esent ed t o a home buyer  t hat  

t he home was f r ee of  def ect s.  However ,  t he buyer  di scover ed 
def ect s af t er  movi ng i n,  and br ought  a l awsui t  al l egi ng t hat  t he 
f ai l ur e t o di scl ose def ect s const i t ut ed f r audul ent  i nducement .  
Appl y i ng HTP,  t he cour t  det er mi ned t hat  t he economi c l oss 
doct r i ne di d not  bar  t he c l ai m.  Swope v.  Di mar co,  886 So.  2d 
270,  272 ( Fl a.  Di st .  Ct .  App.  2004) ;  HTP,  Lt d.  v.  Li neas Aer eas 
Cost ar r i censes,  685 So.  2d 1238 ( Fl a.  1996) .  
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HTP,  685 So.  2d at  1240 ( i nt er nal  quot at i on and ci t at i on 

omi t t ed) . 5  

¶79 Si mi l ar l y,  t he pr i nci pl es under l y i ng t he economi c l oss 

doct r i ne ar e t hwar t ed by bar r i ng c l ai ms of  t he v i ct i ms of  f r aud.  

The pur pose of  t he economi c l oss doct r i ne i s t o pr eser ve 

par t i es '  " f r eedom t o al l ocat e economi c r i sk by cont r act , "  and 

" t o encour age t he par t y best  s i t uat ed t o assess t he r i sk [ of ]  

economi c l oss .  .  .  t o assume,  al l ocat e,  or  i nsur e agai nst  t hat  

r i sk. "  Daanen,  216 Wi s.  2d at  403.   

¶80 However ,  i t  i s  i mpossi bl e f or  par t i es t o al l ocat e 

r i sks based on f r audul ent l y i nduced cont r act s.  Par t i es ent er i ng 

a cont r act  " agr ee upon t he r ul es and r egul at i ons whi ch wi l l  

gover n t hei r  r el at i onshi p;  t he r i sks i nher ent  i n t he agr eement  

and t he l i kel i hood of  i t s  br each.  .  .  .   [ E] ach t r ust s t he 

ot her ' s wi l l i ngness t o keep hi s wor d and honor  hi s 

commi t ment s .  .  .  . "  Robi nson Hel i copt er  Co. ,  I nc.  v.  Dana 

Cor p. ,  102 P. 3d 268,  275 ( Cal .  2004) .  Fr aud f al l s out si de of  t he 

scope of  r i sks assumed and al l ocat ed f or  i n a cont r act .   

                                                 
5 The Fl or i da supr eme cour t  i s  an exampl e of  a st at e supr eme 

cour t  whi ch once embar ked upon an expansi on of  t he economi c l oss 
doct r i ne beyond t he doct r i ne' s or i gi nal  pur pose,  but  now i s 
s i gnal i ng t he need f or  a r et r eat .  I n l ament i ng t he expansi on i t  
st at ed " [ u] nf or t unat el y .  .  .  our  subsequent  hol di ngs have 
appear ed t o expand t he r ul e beyond i t s pr i nci pl ed or i gi ns and 
have cont r i but ed t o appl i cat i ons of  t he r ul e .  .  .  t o s i t uat i ons 
wel l  beyond our  or i gi nal  i nt ent . "  Mor ansai s v .  Heat hman,  744 
So.  2d 973,  980 ( Fl a.  1999) .  See al so I ndem.  I ns.  Co.  v.  Am.  
Avi at i on,  I nc. ,  891 So.  2d 532,  542 ( Fl a.  2004)  ( r ecogni z i ng 
t hat  economi c l oss doct r i ne i n Fl or i da does not  bar  r ecover y f or  
f r audul ent  i nducement  and negl i gent  mi sr epr esent at i on c l ai ms) .  
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¶81 Pl aci ng t he bur den on t he def r auded par t y t o assess 

t he r i sk i s count er pr oduct i ve.  The par t y best  s i t uat ed t o assess 

t he r i sk of  f r aud i s t he par t y  commi t t i ng t he f r aud,  not  t he 

par t y t hat  i s  t he v i ct i m of  t he f r aud.   

¶82 Thi s i s par t i cul ar l y t r ue i n t he cont ext  of  t he 

pur chase of  homes by pr i vat e i ndi v i dual s.  As ami cus Real t or s 

r ecogni zes i n i t s br i ef ,  peopl e pur chasi ng homes ar e of t en  

nei t her  sophi st i cat ed i n negot i at i on nor  r epr esent ed by counsel .  

The sel l er  of  a home has gr eat er  i nf or mat i on,  and t he buyer  

r el i es on t he sel l er  t o be t r ut hf ul .   

I I I  

¶83 The maj or i t y downpl ays t he consequences of  i t s  

deci s i on by not i ng t hat  Bel ow may st i l l  have a r emedy under  Wi s.  

St at .  § 100. 18.  Maj or i t y op. ,  ¶5.  I n doi ng so i t  i gnor es t he 

cases i n whi ch t her e wi l l  be no r emedy.   

¶84 The f act s under l y i ng a r ecent  cour t  of  appeal s  

deci s i on i l l ust r at e t he pr obl em.  See Asl ani  v .  Count r y Cr eek 

Homes,  I nc. ,  No.  2007AP503,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  

Januar y 29,  2008)  ( pet i t i on f or  r evi ew pendi ng) . 6 Count r y Cr eek 

bui l t  52 new homes i n Oak Cr eek,  a subur b of  Mi l waukee,  i n 1996 

and 1997.  Pr i or  t o August  1997,  t he homes had been sol d t o t he 

52 pl ai nt i f f s i n t he case.   

                                                 
6 The Asl ani  case i s di scussed not  f or  any pr ecedent i al  

pur poses but  as a r ecent  exampl e wher e no r emedy may exi st  f or  
def r auded homebuyer s.  See Wi s.  St at .  ( Rul e)  § 809. 23( 3) .  As 
not ed above,  i t  i s  cur r ent l y pendi ng bef or e t hi s cour t  on a 
pet i t i on f or  r evi ew.  
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¶85 I n Oct ober  2005,  a home i nspect or  hi r ed by one of  t he 

owner s di scover ed t hat  wat er  had penet r at ed and r ot t ed t he r oof  

t o such a degr ee t hat  t he i nspect or ' s f oot  went  t hr ough t he 

r oof .  The same pr obl em was t hen di scover ed i n each of  t he ot her  

r esi dences.  The r oof s had not  been pr oper l y const r uct ed because 

f el t  paper ,  r equi r ed t o be pl aced under  t he shi ngl es,  had not  

been i nst al l ed.  The pl ai nt i f f s al l eged f r audul ent  

mi sr epr esent at i on and br ought  sui t  i n Apr i l  2007,  asser t i ng 

cont r act ,  t or t ,  and § 100. 18 causes of  act i on.  The maj or i t y ' s 

posi t i on her e l eaves t he vi ct i ms r emedi l ess.   

¶86 Cont r act  c l ai ms have a s i x- year  st at ut e of  

l i mi t at i ons.  Wi s.  St at .  § 893. 43.  Cl ai ms accr ue at  t he t i me of  

t he br each,  r egar dl ess of  when t he br each i s  di scover ed.  CLL 

Assocs.  Lt d.  P’ shi p v.  Ar r owhead Pac.  Cor p. ,  174 Wi s.  2d 604,  

609,  497 N. W. 2d 115 ( 1993) .  Thus,  t he cont r act  st at ut e of  

l i mi t at i ons had expi r ed by t he t i me of  t he l awsui t .  

¶87 Sect i on 100. 18 cl ai ms ar e subj ect  t o a t hr ee- year  

st at ut e of  r epose,  whi ch accr ues at  t he t i me of  t he v i ol at i on.  

Wi s.  St at .  § 100. 18( 11) ( b) 3.  Thi s t oo had expi r ed at  t he t i me of  

t he l awsui t .   

¶88 Tor t  c l ai ms ar e subj ect  t o a s i x- year  st at ut e of  

l i mi t at i ons,  but  i n cont r ast  t o cont r act  and § 100. 18 cl ai ms,  

t hey accr ue when t he i nj ur y i s ( or  shoul d have been)  di scover ed.  

Wi s.  St at .  § 893. 52;  Hansen v.  A. H.  Robi ns,  I nc. ,  113 

Wi s.  2d 550,  335 N. W. 2d 578 ( 1983) .  The pl ai nt i f f s '  t or t  c l ai ms 

woul d not  have expi r ed.  Nonet hel ess,  t he maj or i t y ' s v i ew of  t he 
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economi c l oss doct r i ne bar s t he c l ai ms,  even i f  t hei r  pur chases 

wer e f r audul ent l y i nduced.   

¶89 The maj or i t y asser t s t hat  Bel ow may " at t empt  agai n t o 

f i l e and ser ve an amended compl ai nt "  cont ai ni ng br each of  

cont r act  c l ai ms.  Maj or i t y op. ,  ¶12.  I  do not  opi ne on t he 

l i kel i hood of  success of  such an " at t empt "  gi ven t he pr ocedur al  

hi st or y of  t hi s case.  That  hi st or y r eveal s t hat  t he c i r cui t  

cour t  has pr evi ousl y gr ant ed a mot i on t o amend t he compl ai nt  t o 

add a cont r act  c l ai m,  t hen mont hs l at er  di smi ssed t he amended 

compl ai nt  f or  f ai l ur e t o f i l e and ser ve.  The cour t  of  appeal s 

has al r eady af f i r med t he di smi ssal  of  t he cont r act  c l ai m and 

Bel ow decl i ned t o seek r evi ew of  t hat  di smi ssal  her e.  

¶90 Despi t e t he maj or i t y ' s hypot hesi s t hat  Bel ow mi ght  

r ecover  i f  he at t empt s agai n t o f i l e a cont r act  c l ai m,  t her e 

r emai n f r aud cases wher e t or t  i s  t he onl y r emedy.  The maj or i t y 

bar s t hose homeowner s f r om r ecover i ng f or  l at ent  def ect s hi dden 

by sel l er s '  decei t .   

¶91 The cour t  of  appeal s i n Asl ani  r ecogni zed t hat  t he 

out come was " har sh"  but  f el t  t hat  i t s  hands wer e t i ed.  The cour t  

suggest ed t hat  t he pr oper  f i x  was f or  t he l egi s l at ur e t o change 

t he l aw t o al l ow cont r act  c l ai ms t o accr ue upon di scover y of  

br each.  Because t he economi c l oss doct r i ne i s j udge- made l aw,  

however ,  no l egi s l at i ve f i x  may be necessar y.  Thi s cour t ,  her e 

and now,  coul d cur b such a " har sh"  r esul t  t hat  l eaves vi ct i ms 

r emedi l ess by r ef usi ng t o appl y t he economi c l oss doct r i ne i n 

cases i nvol v i ng t he pur chases of  homes by def r auded homebuyer s.  
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I V 

¶92 The pr obl ems wi t h t he maj or i t y ' s appr oach ar e 

hi ghl i ght ed i n t he ami cus br i ef  f i l ed by t he Real t or s.  They 

ar gue t hat  t he economi c l oss doct r i ne shoul d not  appl y t o t he 

pur chase of  a home,  and t hat  t he doct r i ne i s par t i cul ar l y 

unwar r ant ed i n cases i nvol v i ng f r audul ent  i nducement .  The 

Real t or s expr ess concer n about  t he i mpact  of  t hi s deci s i on on 

t he r eal  est at e mar ket  and Wi sconsi n consumer s:  

Pr ovi di ng homebuyer s wi t h accur at e and compl et e 
i nf or mat i on and pr omot i ng an envi r onment  of  t r ust  and 
honest y ar e essent i al  f or  f ai r  and i nf or med r eal  
est at e cont r act s.  The r esi dent i al  r eal  est at e 
t r ansact i on i s f undament al  t o t he r eal  est at e i ndust r y 
and t he wel f ar e of  Wi sconsi n consumer s seeki ng 
homeowner shi p.   

¶93 They' r e r i ght .  

¶94 The appl i cat i on of  t he economi c l oss doct r i ne bar r i ng 

r ecover y t o homebuyer s who ar e v i ct i ms of  f r aud i s bad f or  bot h 

t he r eal  est at e mar ket  and t he wel f ar e of  consumer s.  I t  i s  

nei t her  compel l ed by t he l aw nor  suppor t ed by good publ i c 

pol i cy.  Accor di ngl y,  I  r espect f ul l y di ssent .   

¶95 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce LOUI S B.  BUTLER,  JR.  j oi n t hi s di ssent .    
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